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The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding the 

hearing, counsel or self-represented parties call the department rendering the decision to request 

argument and to specify the issues to be argued.  Calling counsel or self-represented parties 

requesting argument must advise all other affected counsel and self-represented parties by no later 

than 4:00 p.m. of his or her decision to appear and of the issues to be argued.  Failure to timely advise 

the Court and counsel or self-represented parties will preclude any party from arguing the matter. 

 (Local Rule 3.43(2).)  CourtCall will NOT be used by D36.  Zoom is approved for all hearings except 

Issue Conferences and Trials.  Dept. 36’s telephone number is: (925) 608-1136. 

NOTE:  In order to minimize the risk of miscommunication, Dept. 36 prefers and encourages fax or 

email notification to the department of the request to argue and specification of issues to be argued – 

with a STRONG PREFERENCE FOR EMAIL NOTIFICATION.  Dept. 36’s Fax Number is: (925) 608-

2693.  Dept. 36’s email address is: dept36@contracosta.courts.ca.gov. 

Submission of Orders After Hearing in Department 36 Cases 

The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. The order 

must include appearances.  If the tentative ruling becomes the Court’s ruling, a copy of the Court’s 

tentative ruling must be attached to the proposed order when submitted to the Court for issuance of 

the order. 

 

Department 36 

 
   

    

1. 9:00 AM CASE NUMBER:  C22-00674 
CASE NAME:  DERWIN COX VS.  CREATIVE INVESTMENT GROUP, INC. 
 HEARING ON DEMURRER TO:  COMPLAINT 
*TENTATIVE RULING:* 
 
The unopposed demurrer is sustained as to all causes of action for the reasons cited in the moving 
papers.  The Plaintiff is granted leave to amend.  Should plaintiff choose to amend, the amended 
complaint is due on or before July 14, 2022. 
 

 

  

    

2. 9:00 AM CASE NUMBER:  C22-00733 
CASE NAME:  LONE TREE ESTATES OWNERS ASSOCIATION VS.  SANTO SANTOMAURO 
 *HEARING ON MOTION IN RE:  TO DISMISS 
*TENTATIVE RULING:* 
 

Defendant Santo Santomauro’s motion to dismiss is denied.  
 
The moving and reply papers filed by Santomauro did not include a proper proof of service. 

Court Form POS-040 is an optional form that can be used to show that papers were served. In 
addition, it appears that Santomauro tried to serve the papers himself. In general, a party to a lawsuit 
cannot serve papers in that lawsuit. Plaintiff filed an opposition to this motion and therefore, it 
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appears Plaintiff received the moving papers. Since Plaintiff has received the moving papers and did 
not object to the service, the Court will not require an updated proof of service for the motion 
papers. In the future, however, the Court will only consider papers that show Plaintiff’s attorney was 
served with a copy of the papers.  

 
As to the merits of the motion, Defendant cites no legally valid grounds that would entitle 

him to dismissal of this case. Therefore, the motion is denied.  
 
The parties are reminded that there is a case management conference in this case set for 

hearing on 8/16/2022 at 8:30 a.m. Appearances can be in person or by Zoom (Zoom links are found 
on the Court’s website on the Calendars page).  
 

 

  

    

3. 9:00 AM CASE NUMBER:  C22-00990 
CASE NAME:  JOSE FREGOSO VS.  ARASELI GARCIA 
 HEARING IN RE:  APPLICATION FOR ORDER FOR SALE 
*TENTATIVE RULING:* 
 
The application for order for sale was filed on May 12, 2022.  On June 21, 2022, notice of defendant’s 
filing of U.S. bankruptcy case #22-40568 and notice of automatic stay was filed with this court.  Based 
on the June 21, 2022 notice, the application for order of sale is vacated and this matter is set for 
bankruptcy review on March 21, 2023 at 8:30. 
 

 

  

    

4. 9:00 AM CASE NUMBER:  MSC15-00574 
CASE NAME:  MT DIABLO USD VS. CLAYTON VALLEY CHARTER HS 
 *HEARING ON MOTION IN RE:  ATTORNEY'S FEES 
*TENTATIVE RULING:* 
 
Continued by stipulation of counsel to September 1, 2022 at 9am. 
 

 

  

    

5. 9:00 AM CASE NUMBER:  MSC17-00524 
CASE NAME:  VITTIMBERGA VS. BURKETT 
 *HEARING ON MOTION IN RE:  DETERMINATION OF GOOD FAITH SETTLEMENT 
*TENTATIVE RULING:* 
 
Before the Court is a motion for approval of good faith settlements filed by defendants Manu 
Chatterjee and Shika Chatterjee ("Chatterjees"). For the reasons stated, the motion is granted in 
accordance with the terms and limitations set forth. The Court finds the Chatterjees' settlement with 
Plaintiffs is a good faith settlement under Code of Civil Procedure sections 877 and 877.6. The 
Chatterjees are directed to prepare a proposed order on the motion consistent with this tentative 
ruling. 
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Background 

This action arises out of a February 7, 2017 landslide that Plaintiffs Paul Vittimberga and Lisa Zobrist 
allege destroyed their home in Orinda located at 62 Van Tassel Lane. (Cowperthwaite Decl. ¶ 5.) 
Defendants the Chatterjees own a home located at 58 Van Tassel Lane. (Cowperthwaite Decl. ¶ 4.) 

Defendants Steven Yee and June Yee own the property located at 66 Van Tassel Lane. (Zimmerman 
Opp. Decl. Exh. A [Yee Cross-Compl. ¶ 1].) The Yees have filed a cross-complaint against all 
defendants named in the Plaintiffs' complaint, other than Wells Fargo Bank. The Yee cross-complaint 
alleges claims based on injury they contend their property suffered as a result of the landslide, with 
causes of action for nuisance, injunctive relief to abate the nuisance, trespass, diversion of surface 
waters based on damage sustained by their property, as well as causes of action for total equitable 
indemnity, comparative indemnity and contribution, apportionment of fault, and declaratory relief. 
(Cowperthwaite Decl. ¶ 5. A.; Zimmerman Opp. Decl. Exh. A.) 

Other defendants own properties surrounding the Plaintiffs' property, and have also filed cross-
complaints, including: (a) John Bottomley, cross-complaint for equitable indemnity, partial indemnity 
and contribution, and declaratory relief; (b) defendants Sandra Burkett and Burkett & Beattie, Inc., as 
Trustees of the J. Thomas Rosch 2015 Trust ("Burkett Parties"), cross-complaint for comparative fault, 
total indemnity, equitable indemnity, and declaratory relief; and (c) Nafis Jamal, in his capacity as 
Trustee of the Nafis Jamal Revocable Trust dated April 17, 2014, and individually ("Jamal"), first 
amended cross-complaint for total equitable indemnity, apportionment of fault, and declaratory 
relief. (Cowperwaithe Decl. ¶¶ 5.B-D.).  

The parties entered into a stipulation appointing Robert Bellagamba as Special Master. The Special 
Master has coordinated discovery and conducted mandatory settlement conferences. (Cowperwaithe 
Decl. ¶ 6.) The case has been pending for almost five years and is set for trial on August 22, 2022.  

The Settlement and Oppositions to the Motion 

The settlement provides for the Chatterjees to make a $125,000 cash payment to Plaintiffs. The 
Chatterjees seek a determination that their settlement with Plaintiffs is a good faith settlement 
pursuant to Code of Civil Procedure sections 887 and 877.6. They request associated orders barring 
"claims by other joint tortfeasors or co-obligors asserting further or future claims against [the 
Chatterjees] for equitable comparative contribution, or partial or comparative indemnity, 
apportionment of fault, or declaratory relief arising out of" the February 7, 2017 landslide. (Mot. p. 2, 
¶ 2.) The Chatterjees also seek an order dismissing with prejudice "[a]ll existing complaints and cross-
complaints against [the Chatterjees] for implied indemnity, comparative indemnity, equitable 
indemnity, apportionment of fault, contribution, declaratory relief, equitable comparative 
contribution or partial or comparative indemnity, based on comparative negligence or comparative 
fault." (Mot. p. 2, ¶ 4.)  

Bottomley opposes the motion, objecting to the settlement on the ground the amount of the 
settlement is disproportionate to the estimated liability of the Chatterjees to Plaintiffs. The Yees filed 
a limited opposition to the motion. They do not contest the amount of the settlement as made in 
good faith under Code of Civil Procedure sections 877 and 877.6, but contest the motion to the extent 
it seeks dismissal of the Yees' cross-complaint against the Chatterjees, which they contend embraces 
claims other than indemnity and contribution-related claims that are barred under Code of Civil 
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Procedure sections 877 and 877.6. 

Good Faith Settlement Determination under Code of Civil Procedure Section 877.6 

In an action alleging claims against multiple joint tortfeasors, a party may seek a good faith 
settlement determination under Code of Civil Procedure section 877.6(a) which, if granted, generally 
bars claims by any other joint tortfeasor for contribution and indemnity. (Code Civ. Proc. §§ 
877.6(a)(1) and (c).) The California Supreme Court in Tech-Bilt, Inc. v. Woodward-Clyde & Associates, 
supra, 38 Cal.3d 488 ("Tech-Bilt") listed a series of factors courts should consider in making the 
determination of good faith under Code of Civil Procedure section 877.6. These factors include "a 
rough approximation of plaintiffs' total recovery and the settlor's proportionate liability, the amount 
paid in settlement, the allocation of settlement proceeds among plaintiffs, and a recognition that a 
settlor should pay less in settlement than he would if he were found liable after a trial. Other relevant 
considerations include the financial conditions and insurance policy limits of settling defendants, as 
well as the existence of collusion, fraud, or tortious conduct aimed to injure the interests of 
nonsettling defendants." (Id. at 499.)  

The settlement lacks good faith if the settlement is " 'grossly disproportionate to what a reasonable 
person at the time of settlement would estimate the settling defendant's liability to be.' [Citation 
omitted.]" (Id. [quoting Torres v. Union Pacific R.R. Co. (1984) 157 Cal.App.3d 499, 509].) "[A] key 
factor a trial court should consider is whether the amount paid in settlement bears a reasonable 
relationship to the settlor's proportionate share of liability. [Citation omitted.] This is because one of 
the main goals of section 877.6 is 'allocating costs equitably among multiple tortfeasors.' [Citation 
omitted.]" (TSI Seismic Tenant Space, Inc. v. Superior Court (2007) 149 Cal.App.4th 159, 166 [quoting 
Tech-Bilt, supra, 38 Cal.3d at 502].) The Court therefore evaluates not only the defendant's potential 
liability to the plaintiff but also the defendant's potential liability for indemnity to nonsettling joint 
tortfeasors. (Id.) 

The moving party seeking a determination of a good faith settlement is only required to present a 
"barebones" motion. (City of Grand Terrace v. Superior Court (1987) 192 Cal.App.3d 1251, 1261 
("Grand Terrace").) "The burden is upon the party objecting to the proposed settlement to prove an 
absence of good faith. (§ 877.6.) The challenger must prove 'the settlement is so far "out of the 
ballpark" in relation to these factors as to be inconsistent with the equitable objectives of the 
statute.' [Citation omitted.]" (North County Contractor's Assn. v. Touchstone Ins. Services (1994) 27 
Cal. App. 4th 1085, 1091 [quoting Tech-Bilt, supra, 38 Cal.3d at 499-500].) (See also Code Civ. Proc. § 
877.6(d).) 

The Court is entitled to rely on its judicial experience in assessing the good faith of the settlement 
amount. (Cahill v. San Diego Gas & Electric Co. (2011) 194 Cal.App.4th 939, 968 ("Cahill").) The 
determination of whether the settlement is a good faith settlement is left to the discretion of the trial 
court. (Id.)  

Consideration of the Tech-Bilt Factors and Bottomley Objection 

The Court does not assess the settlements in relation to the amounts claimed as damages; rather, the 
Court makes a " 'rough approximation' of what the plaintiff would actually recover.' [Citation.]" 
(Cahill, supra, 194 Cal.App.4th at 964.) Further, under the first of the Tech-Bilt factors, the claimed 
amount of damages must be evaluated in the context of the settling party's "proportionate liability." 
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(Tech-Bilt, supra, 38 Cal.3d at 499.)  

Where the party can demonstrate it has little or no liability, the Court evaluates the settlement 
accordingly. "[A] settling defendant generally cannot have any liability for equitable indemnity to a 
nonsettling defendant if it has no liability to the plaintiff (e.g., because the settling defendant's 
actions or omissions were not a substantial factor in causing the plaintiff's damages)." (Cahill, supra, 
194 Cal.App.4th at 965.) In Cahill, the Court affirmed a good faith settlement with a property owner 
for $25,000 where there was little evidence supporting that the owner or his property caused or 
contributed to the plaintiff's injury despite plaintiff's claim he suffered millions in damages. (Cahill, 
supra, 194 Cal.App.4th at 960-961, 963-964.) 

A. "Rough Approximation" of Recovery and Chatterjees' Proportionate Liability 

Bottomley argues that the settlement amount to be paid by the Chatterjees is so small in relation to 
Plaintiffs' damages claimed that the settlement is grossly disproportionate to their potential liability. 
Bottomley has not presented any evidence that there is any causal connection between the 
Chatterjees' property and the slide damage to the Plaintiffs' property. The evidence presented by the 
Chatterjees in support of their motion is to the contrary.  

The Chatterjees' motion is supported by substantial evidence from experts in the case that the 
Chatterjees' property did not cause or contribute to the injuries to Plaintiffs' property. (See Mot. pp. 
3-5 summarizing evidence presented in depositions of experts [Cowperwaithe Decl. Exh. 2 [Ferrone 
Depo. 1/12/2022 Tr. 75:1-5], Exh. 3 [Kropp Depo. 4/6/2022 Tr. 81:7-21, 123:4-125:5], Exh. 4 [Gregory 
Depo. 4/13/2022 Tr. 70:21-24]; Stephens Decl. ¶¶ 3-10 [addressing, among other things, the location 
of the Chatterjee Property downhill and at a lower elevation than the "lowermost point of the source 
of the slide" and 50 feet south (laterally adjacent) of the flow track"].) Bottomley does not present 
any evidence contesting the substantial evidence offered by the Chatterjees that their property did 
not cause or contribute to the landslide that injured Plaintiffs' property.  

Bottomley offers evidence from a 2015 geotechnical report the Chatterjees obtained in connection 
with the possible construction or remodel of the property, which recommended a debris barrier or 
fence to avoid potential damage to the planned new construction in the event of "an excessive 
rainfall event, or significant earthquake." (Bridgman Opp. Decl. Exh. 2.) That document does not 
constitute evidence that the cause of the specific, February 7, 2017 landslide, was the Chatterjee 
property or that it contributed to the damage caused by that slide. The good faith of the settlement 
must be measured in the face of this essentially unrefuted evidence that the Chatterjees' property 
was not the cause or a contributing factor to the slide. 

Bottomley presents opinions of a real estate expert that the estimated sale value of the Plaintiffs' 
property near the time of the slide was $1,450,000 to $1,650,000, and that the estimated sale value 
since January 2022 is $1.8 to $2.6 million. (Bridgman Decl. Exh. 1.) If the slide had not occurred, she 
estimates the current fair market value to be between $1.9 and $2.4 million. (Bridgman Decl. Exh. 1.) 
To the extent Bottomley offers this evidence as a range of Plaintiffs' potential damages, in their reply 
papers, the Chatterjees provide some evidence there was a mortgage on the property in an unstated 
amount which has been discharged by Wells Fargo Bank, affecting the damages calculus. In addition, 
the Chatterjees' settlement amount must be considered in light of their proportionate liability under 
Tech-Bilt, which the evidence supporting the motion shows may be little or none. 
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B. Insurance Coverage Limits 

The total settlement payment is approximately 25% of the Chatterjees' $500,000 insurance coverage 
limit. (Bridgman Decl. Exh. 3.) The percentage of the policy limit is not insignificant. In any event, this 
factor in this context, like the first factor, must be evaluated in light of the Chatterjees' proportionate 
liability where there is a lack of evidence that their property contributed to or caused the Plaintiffs' 
injuries. 

C. Lack of Evidence of Collusion, Fraud or "Bad Faith" 

The Chatterjees' counsel attests that the settlements were reached through good faith arms' length 
negotiations. (Cowperthwaite Decl. ¶ 12.) Nothing before the Court suggests the settlements were 
made in a fraudulent or collusive effort to impose greater or disproportionate liability on Bottomley, 
nor does Bottomley contend the settlements were made in bad faith for that purpose.  

D. Settlement "In the Ballpark" of Total Potential Liability and Proportionate Share 

Bottomley has not shown that the settlement is "so far out of the ballpark" that it should not be 
determined to be a good faith settlement under Code of Civil Procedure sections 877 and 877.6. The 
Court is not expected to try to determine potential total liability and the settling party's proportionate 
share with precision. "An educated guess is the best a judge can do when deciding whether a 
settlement is made in good faith." (North County Contractor's Assn. v. Touchstone Ins. Services, supra, 
27 Cal.App.4th at 1095.).  

The settlement is also consistent with the proper recognition that a settling party should pay less than 
the settling party's potential liability if the case went to trial. (Grand Terrace, supra, 192 Cal.Spp.3d at 
1262; Tech-Bilt, supra, 38 Cal.3d at 499.) Based on the Court's judicial experience, the Court finds that 
the settlement amount of $125,000 is not "grossly disproportionate" to a reasonable estimate of the 
Chatterjees' potential liability and proportionate liability based on the record before the Court on the 
motion.  

Yees' Limited Opposition 

The Chatterjees' motion seeks "to extinguish equitable comparative indemnity rights that may exist in 
favor of the non-settling parties in this matter." (Memo. ISO Mot. p. 6, ll. 15-16; Reply p. 2, ll. 9-13 
[the motion "would extinguish the Yee claims for equitable comparative contribution, or partial or 
comparative negligence or comparative fault" and therefore, "any claims made by the Yees based on 
contribution or indemnity should be barred" if the motion is granted.) This is consistent with the 
purpose and terms of Code of Civil Procedure sections 877 and 877.6.  

Code of Civil Procedure section 877 addresses the effect of a pre-judgment release given "to one or 
more of a number of tortfeasors claimed to be liable for the same tort, or to one or more other co-
obligors mutually subject to contribution rights." (Code Civ. Proc. § 877.) Among other things, the 
release discharges "the party to whom it is given from all liability for any contribution to any other 
parties." (Code Civ. Proc. § 877(a) and (b).) When a settling joint tortfeasor moves the Court for an 
order finding the settlement to be in good faith, Code of Civil Procedure section 877.6 provides that 
"[a] determination by the court that the settlement was made in good faith shall bar any other joint 
tortfeasor or co-obligor from any further claims against the settling tortfeasor or co-obligor for 
equitable comparative contribution, or partial or comparative indemnity, based on comparative 
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negligence or comparative fault." (Code Civ. Proc. § 877.6(c).)  

The parties also do not appear to dispute that claims other than indemnity or contribution claims are 
not barred by a good faith settlement determination. "A claim by a joint tortfeasor seeking neither 
indemnity nor contribution survives a good faith settlement under section 877.6." (Gackstetter v. 
Frawley (2006) 135 Cal.App.4th 1257, 1274.) (See also Cal-Jones Properties v. Evans Pacific Corp. 
(1989) 216 Cal.App.3d 324, 328.)  

Based on the Court's review of the Yees' cross-complaint, the good faith settlement determination 
the Court makes on this motion would bar and support dismissal with prejudice of the Yees' claims 
against the Chatterjees as cross-defendants in their sixth (total equitable indemnity), seventh 
(comparative indemnity and contribution), and eighth (apportionment of fault) causes of action. 
(Zimmerman Decl. Exh. A.) The first (damages for nuisance), second (injunctive relief for abatement of 
nuisance), third (damages for trespass), and fourth (diversion of surface waters) causes of action of 
the Yees' cross-complaint are not claims for indemnity nor contribution and should not be dismissed. 
(Gackstetter v. Frawley, supra, 135 Cal.App.4th at 1274; Cal-Jones Properties v. Evans Pacific Corp., 
supra, 216 Cal.App.3d at 328.)  

The fifth cause of action for declaratory relief includes allegations addressing the first four causes of 
action (Yee Cross-Compl. ¶¶ 41, 42) and allegations that could be construed as seeking a declaration 
related to the parties' rights to indemnity and contribution as co-obligors or joint tortfeasors, which 
would be barred by the good faith settlement (Yee Cross-Compl. ¶¶ 43-45). (Zimmerman Decl. Exh. 
A.) The Court finds as a result the declaratory relief cause of action in the Yee Cross-Complaint should 
not be dismissed, but the scope of relief shall be limited in accordance with Code of Civil Procedure 
sections 877 and 877.6 based on the Court's finding the Chatterjee settlement is a good faith 
settlement under those statutes.  

In their motion, the Chatterjees assert that the Plaintiffs "are the only parties that have perfected a 
claim against the Chatterjees." (Memo. ISO Mot. p. 8, ll. 15-17.) The Court does not address or rely on 
the Chatterjees' contention regarding the Plaintiffs as the only parties to perfect a claim against them. 
None of the parties to the action including the opposing parties contest the allocation of the proceeds 
of the Chatterjees' settlement to the Plaintiffs.  

The Chatterjees' "perfection" of claims argument is apparently based on the Yees' affirmative claims 
for relief in their cross-complaint being barred by the statute of limitations of Code of Civil Procedure 
section 583.210(a) because of the Yees' alleged failure to serve the Chatterjees with the summons 
and complaint within three years. The Court declines to address that issue on this motion and makes 
no determination regarding whether the "perfection" of the Yees' affirmative claims in the Yees' 
cross-complaint or the timeliness or sufficiency of service of the Yees' cross-complaint in granting the 
Chatterjees' good faith settlement motion.  

 
 

  



SUPERIOR COURT OF CALIFORNIA, CONTRA COSTA COUNTY 
MARTINEZ, CA 

DEPARTMENT 36 
HEARING DATE:  06/30/2022 

 

 

 

 

 

    

6. 9:00 AM CASE NUMBER:  MSC19-01944 
CASE NAME:  VAZQUEZ VS. CULPEPPER 
 *HEARING ON MOTION IN RE:  TO CONTEST DEF VINCE E. CULPEPPER AND ANTHONY STRANGER'S 
APPLICATION FOR GFS 
*TENTATIVE RULING:* 
 
Before the Court is Defendants Maria M. Jones and Darrin Jones (the “Jones Defendants”)’s Motion to 

Contest Good Faith Settlement pursuant to California Code of Civil Procedure (“CCP”) section 877.6, 

subdivision (a)(2) (the “Motion”). The Motion is made in response to an Application for Determination 

of Good Faith Settlement (the “Application”) filed in this Court by Defendants/Cross Defendants Vince 

E. Culpepper and Anthony M. Stranger (the “Culpepper Defendants”) seeking judicial approval of a 

proposed settlement with Ramon Martinez Vazquez, Pablo Torres Montiel, and Juan Carlos Mendoza 

Montoya (“Plaintiffs”) and a release of the Jones Defendants’ crossclaims. 

The Application is opposed by the Jones Defendants on the grounds that the Culpepper Defendants 

failed to satisfy the Tech-Bilt, Inc. v. Woodward-Clyde & Associates test. The party asserting the lack of 

good faith shall have the burden of proof on that issue. (Code Civ. Proc., § 877.6, subd. (d).) 

The Jones Defendants point to two issues with the requests made by defendant which point to their 

lack of good faith in the matter before the Court. Specifically, (1) the settlement cannot be a rough 

approximation of plaintiffs’ total recovery compared to the settlor’s proportionate liability due to the 

lack of evidence in the case, and (2) the Court has no evidence of “the financial conditions. . . of [the] 

settling defendants.” (Motion at 6:13-7-26.) 

Under the Tech-Bilt Test, the California Supreme listed five factors for consideration when 

determining whether there was a permissible good faith settlement. The court noted that, generally, 

“[t]he party asserting the lack of good faith . . . should be permitted to demonstrate, if he can, that 

the settlement is so far ‘out of the ballpark’ in relation to these factors as to be inconsistent with the 

equitable objectives of the statute . . . [demonstrating] that the proposed settlement was not a 

‘settlement made in good faith’ within the terms of section 877.6.” (Tech-Bilt, Inc. v. Woodward-Clyde 

& Associates (1985) 38 Cal.3d 488, 499-500.) 

First, the settlement must reflect “a rough approximation of plaintiffs' total recovery and the settlor's 

proportionate liability.” (Id. at 499.) As noted above, the Jones Defendants assert this is a 

fundamental issue. The failure of the Culpepper Defendants to participate in discovery has caused this 

problem. Specifically, the only evidence the Court has received regarding the accident is the Form 

Interrogatories from the Jones Defendants. (Declaration of Aaron K. Liang in Support of the Motion, 

Exhibit A.) The Form Interrogatories submitted by the Jones Defendants assert that the Culpepper 

Defendants are 100% liable for the accident. If the Court must conclude, based on this uncontradicted 

evidence, that the Culpepper Defendants are 100% liable, then the Culpepper Defendants attempt to 
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settle for only some of the damages affirmatively indicates a lack of good faith.  

Second, the Court must consider “the amount paid in settlement.” (38 Cal.3d at 499.) The Culpepper 

Defendants have offered to pay $30,000 or the policy limits of their insurance policy. (Application at 

2:12-22.) This roughly approximates the special damages (medical expenses) requested by plaintiffs. 

(Supplemental Declaration of Thomas A. Goodwin in Support of Application ¶ 8-15.) However, it does 

not reflect a consideration of potential pain and suffering nor punitive damage awards.  

Third, the Court recognizes that settlors should pay less in settlement than they would if they were 

found liable after trial.  

Fourth, the Court considers “the financial conditions and insurance policy limits of settling 

defendants.” (Id.) Because the Culpepper Defendants’ counsel has not been able to contact the 

Culpepper Defendants, there is no evidence before the Court attesting to the financial conditions of 

the settling defendants. (Motion at 3:21-23.) Because the Culpepper Defendants have entirely failed 

to provide any evidence concerning their financial condition, the Court cannot conclude that a 

settlement based on insurance policy limits is done in good faith. Rather, failure to provide any 

information pertaining to the financial condition of the Culpepper Defendants demonstrates an 

inherent lack of good faith.  

Fifth, the Court considers “the existence of collusion, fraud, or tortious conduct aimed to injure the 

interests of non-settling defendants.” (38 Cal.3d at 499.) There is no showing of such conduct.  

Pursuant to the considerations articulated by the California Supreme Court, the Jones Defendants 

have met their burden of proof. They have demonstrated that the lack of discoverable evidence 

pertaining to the fault and financial status of the Culpepper Defendants renders the Court incapable 

of finding the settlement was made in good faith. Specifically, the settlement cannot be considered a 

rough approximation of proportionate liability, nor can the Court consider the financial conditions of 

the Culpepper Defendants. The lack of evidence precludes a conclusion that the settlement is “within 

the ballpark” in relation to these factors.  

Considering all the factors together, the Court cannot conclude that the settlement was made in good 
faith. The Motion is granted. 

 
 

  

    

7. 9:00 AM CASE NUMBER:  MSC20-01144 
CASE NAME:  HERNANDEZ-PEREZ VS CALTRANS 
 *HEARING ON MOTION IN RE:  FOR LEAVE TO FILE AN AMENDED CROSS-COMPLAINT 
*TENTATIVE RULING:* 
 
The unopposed motion to file an amended cross-complaint is granted for the reasons cited in the 
moving papers.  Cross-complainant is to file the amended cross-complaint no later than July 29, 2022. 
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8. 9:00 AM CASE NUMBER:  MSC21-00238 
CASE NAME:  BARGAS VS SUBARU OF AMERICA 
 *HEARING ON MOTION IN RE:  FOR LEAVE TO FILE FIRST AMENDED COMPLAINT 
*TENTATIVE RULING:* 
 
The unopposed motion to file a first amended complaint is granted for the reasons cited in the 
moving papers.  Plaintiff is to file the amended complaint no later than July 29, 2022. 
 

 

  

    

9. 9:00 AM CASE NUMBER:  MSC21-00633 
CASE NAME:  BIRCH VS JOHN MUIR HEALTH 
 *HEARING ON MOTION IN RE:  FOR PLAINTIFF MERLINDA BIRCH'S ATTORNEY FEES 
*TENTATIVE RULING:* 
 
Plaintiff seeks recovery of attorney fees based on the court’s denial of a special motion to strike 
pursuant to CCP section 425.16(c)(1) which provides: “…in any action subject to subdivision (b), a 
prevailing defendant on a special motion to strike shall be entitled to recover that defendant’s 
attorney’s fees and costs. If the court finds that a special motion to strike is frivolous or is solely 
intended to cause unnecessary delay, the court shall award costs and reasonable attorney’s fees to a 
plaintiff prevailing on the motion, pursuant to Section 128.5.”   A determination of frivolousness 
under Section 128.5(b)(2) requires a finding that the anti-SLAPP motion is “totally and completely 
without merit,” that is, “any reasonable attorney would agree [that] such motion is totally devoid of 
merit.”  (Karwasky v. Zachay (1983) 146 Cal.App.3d 679, 681.) The statute defines frivolous as 
meaning “(A) totally and completely without merit or (B) for the sole purpose of harassing an 
opposing party.” (Code Civ. Proc., § 128.5, subd. (b)(2).) Thus, courts have uniformly applied an 
objective standard to this term and found an action objectively frivolous “where it can be said that it 
‘indisputably has no merit,’ such that ‘any reasonable attorney would agree’ that it is ‘totally and 
completely without merit.’ ” ( Abbett Electric Corp. v. Sullwold (1987) 193 Cal. App. 3d 708, 713–714 .) 
 
Without exhaustively reviewing the court’s decision regarding the anti-SLAPP motion, it merits notice 
that the court concluded that “all of the alleged defamatory communications constitute protected 
speech under section 425.16 of the Code of Civil Procedure, subdivision (e)(2), and the expressions of 
concern about patient care also constitute protected speech under subdivision (e)(4).”    However, 
because plaintiff has shown the probability of prevailing on her causes of action for defamation, the 
court denied defendant’s special motion to strike.  Therefore, there was no evidence that the motion 
was solely intended to cause unnecessary delay, lacked merit or was not logical.  Hence, Plaintiff’s 
motion for attorney’s fees is denied. 
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10. 9:00 AM CASE NUMBER:  MSC21-00714 
CASE NAME:  RAGAGLIA VS ADCOCK 
 *HEARING ON MOTION IN RE:  TO BIFURCATE TRIAL FILED BY DEFT JEFFREY ADCOCK 
*TENTATIVE RULING:* 
 

The motion to bifurcate under Code of Civil Procedure § 598, filed by defendant Jeffrey 

Adcock (“defendant”), is denied. The Court does not find that bifurcation would significantly advance 

efficiency or fairness.  

Background 

This is a two-party personal injury case arising out of an automobile v. motorcycle collision. 

The complaint filed by plaintiff Daniel Ragaglia (“plaintiff”) alleges negligence and gross negligence 

based on his allegations that defendant’s vehicle struck him while he was riding on his motorcycle on 

Highway 24 on April 22, 2019, causing significant injuries. Defendant moves the Court for an order to 

bifurcate this matter so that the issue of liability is tried separately from, and prior to, damages. 

Discussion 

Code of Civil Procedure § 598 permits a court to order "that the trial of any issue or any part 

thereof shall precede the trial of any other issue or any part thereof in the case” if “the convenience 

of witnesses, the ends of justice, or the economy and efficiency of handling the litigation would be 

promoted thereby.” The objective of CCP § 598, allowing trial of issue of liability before other issues, 

is avoidance of the waste of time and money caused by the unnecessary trial of damage questions in 

cases where the liability issue is resolved against the plaintiff. (Trickey v. Superior Court (1967) 252 

Cal.App.2d 650, 654.) Code of Civil Procedure § 1048(b) similarly provides that the trial court may 

order a separate trial of any separate issue or number of issues "in furtherance of convenience or to 

avoid prejudice, or when separate trials will be conducive to expedition and economy." (Code Civ. 

Proc. § 1048(b).) 

Generally, granting a motion for separate trials is discretionary. (Regents of University of 

California v. Sheily (2004) 122 Cal.App.4th 824, 833; Royal Surplus Lines Ins. Co. v. Ranger Ins. Co. 

(2002) 100 Cal.App.4th 193, 205; Finley v. Superior Court (2000) 80 Cal.App.4th 1152, 1163.)  

Here, defendant argues bifurcation would avoid jury prejudice and serve judicial economy. 

The primary basis for the judicial economy argument is defendant’s position that there will be little 

overlap between witnesses in the liability and damage portions of trial.  

Plaintiff argues defendant did not timely raise the issue of bifurcation, and that defendant 

failed to meet defendant’s burden to show bifurcation would further convenience or fairness. The 

Court agrees with plaintiff that bifurcation is not warranted, but not on the grounds that defendant 

delayed this request until after the initial case management statement, which plaintiff contends 

should be determinative. As defendant points out in the reply, there has been no final pretrial 
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conference. Code of Civil Procedure § 598 requires bifurcation “no later than the close of pretrial 

conference.” (Emphasis added.) Here, the pretrial conference has only just begun.  

Both sides agree the case is “straightforward.” (See Memorandum of Points and Authorities 

in Support of Motion, 6:6.)  Therefore, there does not appear to be a significant advantage to 

bifurcation here. Jury prejudice and confusion may be overcome with appropriate measures, such as 

the use of a special verdict form, appropriate jury instructions, or altering the order of proof (Evid. 

Code § 320). Even in a liability-only phase, the jury would likely learn of plaintiff’s condition.  

Bifurcating would also not promote judicial economy. It would turn one jury trial, estimated 

at 2-4 days (by both sides), into two jury trials, increasing costs for all involved. Defendants concede 

that at least one witness (plaintiff) is expected to testify in both phases of trial. (Memorandum of 

Points and Authorities in Support of Motion, 5:5.) By holding a single trial, witness scheduling could 

be significantly facilitated. Additionally, in a single proceeding, the jury would only have to be 

instructed and deliberate once. If bifurcated, the parties would not know, prior to commencing trial, 

whether the jury would find liability. Because the Court would not entertain the possibility of 

significant delay between the two portions of a jury trial, and the second phase of the trial would be 

held immediately after the first, the parties still would have to be entirely prepared to present 

evidence on both phases. This would undermine any potential cost savings for the parties. 

The potential benefits of bifurcation could easily be outweighed by the burdens here. The 

Court finds that the interests of justice, convenience to the witnesses, and judicial economy weigh 

against bifurcation. 

Defendant’s motion is denied. 

 
 

  

    

11. 9:00 AM CASE NUMBER:  MSC21-01794 
CASE NAME:  DEGROFT VS. SWIFT 
 *HEARING ON MOTION IN RE:  PROTECTIVE ORDER OPPOSING DEFENDANTS 
*TENTATIVE RULING:* 
 
Plaintiffs’ motion for protective order opposing noticed in-person depositions is denied. 
 
Relevant Facts 
 
Plaintiffs Jessica Degroft and Jason Ladue’s complaint alleges several claims of rental property 
habitability issues, tenant harassment, and unlawful eviction. On approximately April 1, 2022, 
Defendants served Plaintiffs with a Notice of Deposition to depose them each individually the 
following month. The notice stated that the depositions would take place via videoconference. Three 
business days before the first deposition, Defendants informed Plaintiffs that the depositions would 
take place in person. Plaintiffs refuse to appear in person and stated their preference for remote 
depositions due to COVID-19 concerns. Plaintiffs “feel their health may be severely compromised due 
to possible COVID exposure[.]” (Memorandum of Points and Authorities in support of Plaintiffs’ 
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Motion for Protective Order, page 3, line 20.) Plaintiffs’ counsel also states discomfort with appearing 
in person. (Plaintiff’s Motion, page 4, lines 1-4.) 
These facts are supported by the declaration of Andrew Wolff, attorney for Plaintiffs, and supporting 
exhibits. 
  
Standard 
 
Pursuant to the 2022 California Rules of Court rule 3.1010: 
(b) Appearing and participating in depositions  
Any party, other than the deponent, or attorney of record may appear and participate in an oral 
deposition by telephone, videoconference, or other remote electronic means, provided:  
(1)  Written notice of such appearance is served by personal delivery, e-mail, or fax at least five court 
days before the deposition;  
(2)  The party so appearing makes all arrangements and pays all expenses incurred for the 
appearance.  
(Subd (b) amended effective January 1, 2022; previously amended effective January 1, 2007, and 
January 1, 2016.) 
(c) Deponent's appearance  
A deponent must appear as required by statute or as agreed to by the parties and deponent.  
(Subd (c) amended effective January 1, 2022.) 
(Cal. Rules of Court, rule 3.1010.) 
 The California Code of Civil Procedure (“CCP”) states that the deposition of a person “shall be 
taken at a place that is, at the option of the party giving notice of the deposition, either within 75 
miles of the deponent’s residence, or within the country where the action is pending and within 150 
miles of the deponent’s residence.” (Code Civ. Proc., § 2025.250(a).) Additionally, “[a]t the election of 
the deponent or the deposing party, the deposition officer may attend the deposition at a different 
location than the deponent via remote means” and “any party or attorney of record may, but is not 
required to, be physically present at the deposition at the location of the deponent.” (Code Civ. Proc., 
§ 2025.310(a), (b).)  
 The standard for granting a protective order is “good cause” shown by the party seeking 
protection that the deposition would result in “unwarranted annoyance, embarrassment, or 
oppression, or undue burden and expense.” (Code Civ. Proc., § 2025.420.) 
 
Discussion 
 
 Under the most recently updated rules, deposed parties do not have a right to remote 
deposition. California courts seem to agree that both the California Rules of Court and the Code of 
Civil Procedure allow for any party except the deponent to request remote deposition 
accommodations unless both parties can agree otherwise. (See Cal. Rules of Court, rule 3.1010(c); see 
Code Civ. Proc., § 2025.250(a).) The deponent may elect that the deposition officer attend from a 
separate location, but that does not mean the deponent may decide their own location. (See Code 
Civ. Proc., § 2025.310(a); see also Shalgoun v. County of L.A. (2022) Cal. Super. LEXIS 18290, 4 [holding 
that deponents cannot dictate remote depositions because “section 2025.310 provides that only the 
deponent or deposing officer can choose for the deposition officer to appear from a remote 
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location”].) 
 Other California courts have stated that where the deposing party offers to observe COVID-19 
safety protocols during the deposition, and where the deponent is not specific about its COVID-
related health concerns, the deponent cannot avoid in-person deposition. (See Maleki-Ghomi v. Perry, 
(2022) Cal. Super. LEXIS 21352, 3-4.) While these decisions are not binding on this Court, they cite to 
the California Senate bill which “clarifie[d] that the deponent must appear in person as noticed, but 
that other participants may elect to appear remotely” to support the decision to compel in-person 
deposition. (Shalgoun v. County of L.A., supra, Cal. Super. LEXIS 18290, 6, quoting 2019 California 
Senate Bill No. 1146, California 2019-2020 Regular Session.) 
 Here, Plaintiffs do not have a legal right to choose the location of the deposition. Defendants 
state that they “will gladly agree that the parties can practice social distancing, masks can be worn”, 
and that the deponents will only need to be in the presence of a minimal number of people. 
(Memorandum of Points and Authorities in Support of Defendants’ Opposition to Plaintiff’s Motion, 
page 3, lines 24-25.) These precautions make in-person depositions mandatory for the deponents.  
Plaintiffs have not provided sufficient support to show that appearing in person would pose an undue 
burden requiring a protective order. In Cal. Joint Powers Ins. Auth. v. Soto Provision, the plaintiff 
submitted statements regarding the risk any exposure to COVID-19 during in-person deposition would 
pose not only to herself, but high-risk family members and elderly clients as well. (Cal. Joint Powers 
Ins. Auth. v. Soto Provision, 2022 Cal. Super. LEXIS 21271, 4.) The court found that this was sufficient 
to show an undue burden and support a protective order. (Ibid.) Here, Plaintiffs have only offered 
generalized concerns about the potential risks. Incidentally, the statute does not require Mr. Wolff to 
appear in person at the same location as either deponent. 
 The facts and legal arguments alleged in Plaintiff’s motion are insufficient to support a 
protective order against in-person deposition. 
 

 

  

    

12. 9:00 AM CASE NUMBER:  MSC21-01924 
CASE NAME:  THOMPSON VS SHUCK 
 HEARING IN RE:  APPLICATION OF DAN J. GENDREAU TO APPEAR PRO HAC VICE 
*TENTATIVE RULING:* 
 
Pursuant to California Rules of Court Rule 9.40(a), 
 
A person who is not a member of the State Bar of California but who is a member in good standing of 
and eligible to practice before the bar of any United States court or the highest court in any state, 
territory, or insular possession of the United States, and who has been retained to appear in a 
particular cause pending in a court of this state, may in the discretion of such court be permitted 
upon written application to appear as counsel pro hac vice, provided that an active member of the 
State Bar of California is associated as attorney of record. 
 
In allowing admission pro hac vice, the California courts have stated: 
 
It is common practice, and one sustained by general usage in all of the states of this union… to permit 
upon request an attorney holding a license to practice law from one state to appear in the courts of a 
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sister state, and there take part in the trial of an action pending in said courts. 
 
Ex parte McCue, 211 Cal. 57, 67, 293 P. 47 (Cal. 1930). Thus, it is well established that if Rule 9.40 is 
complied with, permission to appear pro hac vice should be granted and will be denied only in 
extreme circumstances. See Magee v. Super. Ct., 8 Cal. 3d 949, 952-53 n.1 (1973) (in California, pro 
hac vice applications are routinely granted).  Counsel has complied with Rule 9.40 and thus, this 
unopposed motion is granted. 
 

 

  

    

13. 9:00 AM CASE NUMBER:  MSC21-02404 
CASE NAME:  MATU VS LIFE GENERATIONS 
 *HEARING ON MINOR'S COMPROMISE   
*TENTATIVE RULING:* 
 
Petition for approval of dependent adult’s compromise is approved.  No hearing required.  (Pearson v. 
Sup. Ct. (Nicholson)  (2012) 202 Cal. App. 4th 1333, 1337-1338. 
 

 

  

    

14. 9:00 AM CASE NUMBER:  MSC21-02483 
CASE NAME:  GOLLABA VS. EBMUD 
 HEARING ON DEMURRER TO:  PLAINTIFF'S FIRST AMENDED COMPLAINT 
*TENTATIVE RULING:* 
 
The unopposed demurrer to Plaintiff’s first amended complaint is sustained with leave to amend for 
the reasons cited in the moving papers.  Should Plaintiff choose to amend the complaint, it must be 
filed on or before July 29, 2022. 
 

 

  

    

15. 9:00 AM CASE NUMBER:  MSC21-02603 
CASE NAME:  MIRKOOSHESH VS KENSOK 
 HEARING ON DEMURRER TO:  COMPLAINT 
*TENTATIVE RULING:* 
 

Before the Court is Defendants Michael J. Hassen and Reallaw APC (“Defendants”)’s Demurrer to 

Plaintiff’s Complaint pursuant to California Code of Civil Procedure (“CCP”) section 430.10, subdivision 

(e) (the “Demurrer”). The Demurrer is made in response to a Complaint filed in this Court by Hamid 

Mirkooshesh (“Plaintiff” or “Mirkooshesh”) seeking damages for (1) legal malpractice/professional 

negligence, (2) breach of fiduciary duty, and (3) breach of contract.  

Defendants demur on the grounds that “[t]he pleading does not state facts sufficient to constitute a 

cause of action.” (CCP § 430.10, subd. (e).) Defendants argue that the insufficiency of the Complaint is 

established by CCP section 340.6(a) which sets a statute of limitations for “action against an attorney 

for a wrongful act or omission . . . arising in the performance of professional services.” (CCP § 
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340.6(a).). The statute of limitations holds that any such action, “shall be commenced within one year 

after the plaintiff discovers, or through the use of reasonable diligence should have discovered, the 

facts constituting the wrongful act or omission, or four years from the date of the wrongful act or 

omission, whichever occurs first.” (Id.)  

The Demurrer is opposed by Plaintiff who asserts that the statute of limitations does not bar the 

Complaint, and therefore the Demurrer should be overruled. Alternatively, Plaintiff argues that if the 

Demurrer is sustained it should be done with leave to amend. (Opposition at 9:1-25.)  

The Demurrer to Plaintiff’s Complaint is sustained with leave to amend pursuant to CCP § 430.10, 

subdivision (e) on account of the statute of limitations established by CCP § 340.6(a).  

Request for Judicial Notice 

In determining the sufficiency of a complaint against a demurrer, a court will consider matters that 

may be judicially noticed, and the demurrer as admitting all material facts properly 

pleaded. (Serrano v. Priest (1971) 5 Cal.3d 584, 591.) 

Defendants requests judicial notice of several court documents and an additional record of legal 

proceedings. These documents are the complaint in Mirkooshesh v. Kavianinejad, the Disassociation 

of Counsel for Plaintiff Hamid Mirkooshesh, the Complaint on file, and the Register of Actions for Case 

No. HG18916296. (Request for Judicial Notice (“RJN”) at 1:25-2-6.) This Request is unopposed. The 

Request is granted. (Evid. Code §§ 452, subd. (d) & (h), 453.) 

Demurrer: Legal Standard and Leave to Amend 

The purpose of a demurrer is for the filing party to establish an objection to the pleading as a matter 

of law. (Martinez v. California Pizza Kitchen, Inc. (2018) 30 Cal.App.5th Supp. 14.) When reviewing a 

demurrer, the court is considering an attack on a pleading, and should only sustain the demurrer if 

the pleading shows that the action may not be pursued. (Yolo County Dept. of Social Services v. 

Municipal Court (1980) 107 Cal.App.3d 842.) When assessing whether or not a demurrer should be 

sustained the court must “exercise independent judgment . . . [and] treat the demurrer as admitting 

all material facts properly pleaded.” (Windham (2003) 109 Cal. App. 4th,1168 [citing Aubry (1992) 2 

Cal.4th 966–967].) However, the court will not treat the demurrer as admitting contentions, 

deductions or conclusions of fact or law. (Perez v. Golden Empire Transit Dist. (2012) 209 Cal.App.4th 

1228, 1229.) Furthermore, the court must give “the complaint a reasonable interpretation, reading it 

as a whole and its parts in their context.” (Blank v. Kirwan (1985) 39 Cal.3d 311.) 

If the court elects to sustain a demurrer, the court can do so with or without leave to amend. “[T]he 

established rules . . . require the trial court to grant the plaintiff leave to file an amended complaint 

and a proper certificate under section 411.35, if there is a reasonable possibility of curing a defect in 

meeting the certificate requirement.” (Price v. Dames & Moore (2001) 92 Cal.App.4th 355, 357.) The 

burden to show that there is a possibility to cure the defect is on the party whose pleading is 

demurred to. (Blank v. Kirwan, supra, at p. 319.) As such, it is only in the circumstance where there is 
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no reasonable possibility that the defect may be cured by amending the complaint that no 

opportunity to amend should be granted.  

Application of CCP § 360.4 to Complaint  

Plaintiff raises three causes of action in the Complaint: (1) Professional Negligence/Legal Malpractice, 

(2) Breach of Fiduciary Duty, and (3) Breach of Contract. On its face, the first cause of action is subject 

to the statute of limitations in CCP § 340.6(a). However, the Demurrer is to all three causes of action 

in the Complaint. Thus, the Court must first consider whether CCP § 340.6(a) applies with equal force 

to the breach of fiduciary duty and breach of contract causes of action. The California Supreme Court 

has articulated a test to determine when CCP § 340.6(a) applies, noting that § 340.6(a) should be 

employed “when the merits of the claim [] necessarily depend on proof that an attorney violated a 

professional obligation – that is, an obligation the attorney has by virtue of being an attorney – in the 

course of providing professional services.” (Lee v. Hanley (2015) 61 Cal.4th 1225, 1229.) As such, CCP 

§ 340.6(a)’s “time bar applies to claims whose merits necessarily depend on proof that an attorney 

violated a professional obligation in the course of providing professional services . . . a ‘professional 

obligation’ is an obligation that an attorney has by virtue of being an attorney, such as fiduciary 

obligations, the obligation to perform competently, [and] the obligation to perform the services 

contemplated in a legal services contract into which an attorney has entered . . .” (Id. at 1236-1237.)  

Under the test articulated by Lee, discussed above, Plaintiff’s breach of fiduciary duty and breach of 

contract causes of action may be subject to the limitations period in CCP § 340.6(a). As such, the 

Court must review Plaintiff’s breach of fiduciary duty and breach of contract causes of action to 

consider whether “one reasonable construction of the [C]omplaint” results in a claim that does “not 

depend on the assertion that [Defendants] violated a professional obligation.”  

The claim of breach of fiduciary duty rests on “the attorney-client relationship that existed between 

Defendants and [Plaintiff].” (Complaint ¶ 20.) As stated, the fiduciary duty to Plaintiff is solely a 

consequence of the attorney-client relationship—all reasonable constructions of the fiduciary duty 

cause of action depend on the professional obligations of Defendants. Similarly, the breach of 

contract cause of action is based on a contract for legal services. As such, the determination of 

liability for the claim would be based on failure to perform professional obligations. (See Complaint at 

¶ 27.) Therefore, CCP § 360.4(a) applies to all three of the causes of action as alleged in the 

Complaint.  

Establishment of the Cause of Action and Knowledge of Facts 

Since the Court has concluded that the statute of limitations applies to all three allegations in the 

Complaint, the Court must also determine when the cause of action accrued and the statute of 

limitations began to run. The one-year period required under CCP § 340.6(a) “is triggered when the 

client discovers, or should have discovered, the facts constituting the wrongful act or omission and 

‘not by his discovery that such facts constitute professional negligence . . . It is irrelevant that the 

plaintiff is ignorant of his legal remedy or the legal theories underlying his cause of action.’” (Truong 
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v. Glasser (2009) 181 Cal.App.4th 102, 110 [quoting Worton v. Worton (1991) 234 Cal.App.3d 1638, 

1650]; see also, Peregrine Funding, Inc. v. Sheppard Mullin Richter & Hampton LLP (2005) 133 

Cal.App.4th 658, 685; Sharon v. Porter (2019) 41 Cal.App.5th 1, 10.) 

The last possible wrongful act or omission done by Defendants must have occurred prior to 

Defendants’ disassociation of counsel which was filed on August 26, 2020. (RJN exhibit B at 2.) Any act 

or omission of Defendants presumably must have occurred by this date at the latest. The allegations 

set forth in the Complaint are based on several alleged wrongful acts and omissions including failure 

to inform Plaintiff of Civil Code § 1590, performing legal services the Defendants knew were 

unnecessary, collection of legal fees in breach of fiduciary duty, and breach of contract by failing to 

render competent legal services and taking excessive time on tasks. (Complaint at ¶ 14-16, ¶ 23, ¶ 

29.) The “facts constituting the wrongful act[s] or omission[s]” were discovered or discoverable by 

Plaintiff when they occurred, as they were not clandestine, all actions or omissions undertaken by 

Defendants were reasonably knowable at the time of their happening. (Truong v. Glasser, supra, 181 

Cal.App.4th at p. 110.) 

As such, the last date for which the Plaintiff should have discovered through “reasonable diligence” 

facts constituting such acts or omissions was August 26, 2020. (CCP § 340.6(a).)  

Application of Statute  

Pursuant to the 340.6(a), the statute of limitations requires an action “be commenced within one 

year after the plaintiff discovers, or through use of reasonable diligence should have discovered, the 

facts constituting the wrongful act or omission.” (Id.) As established above, the one-year period 

applies because Plaintiff knew or should have known all of the acts and omissions alleged in the 

Complaint during the period that Defendants represented Plaintiff, and the statute runs based on 

knowledge of facts, not knowledge of the legal basis for the cause of action. (See Complaint; see also 

Truong v. Glasser, supra, 181 Cal.App.4th at p. 110.)  

Plaintiff filed the instant Complaint on December 13, 2021. (Complaint at 1.) This is 1 year, 4 months, 

and 5 days after the dissociation of counsel. (RJN exhibit B at 2.) In the absence of any tolling 

allegations, the current Complaint is barred by the statute of limitations proscribed in CCP § 360.4(a). 

Notably, Plaintiff fails to engage with Defendants’ arguments regarding tolling and does not 

sufficiently distinguish the between the three causes of action. (Opposition at 8:14-22.) 

Conclusion 

Plaintiff’s current pleading is barred by the statute of limitations, and Plaintiff has failed to “plead 

facts which show an excuse, tolling, or other basis for avoiding the statutory bar.” (Spray, Gould & 

Bowers v. Associated Int’l Ins. Co. (1999) 71 Cal.App.4th 1260, 1266, fn. 4.) However, there is a 

reasonable possibility that the Plaintiff could cure the defect by amending the pleading (Price v. 

Dames & Moore, supra, 92 Cal.App.4th at p. 357.) Therefore, the Demurrer is sustained with leave to 

amend.  
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16. 9:00 AM CASE NUMBER:  MSC22-00168 
CASE NAME:  DERZSI VS PAUL FINANCIAL 
 HEARING ON DEMURRER TO:  FILED BY ONEWEST BANK F.S.B 
*TENTATIVE RULING:* 
 
The unopposed demurrer filed by OneWest Bank is sustained as to all causes of action for the reasons 
cited in the moving papers.  Plaintiffs are granted leave to amend and, should they choose to so 
proceed, are ordered to file their amended complaint on or before July 29, 2022. 
 

 

  

    

17. 9:00 AM CASE NUMBER:  MSC22-00444 
CASE NAME:  TRIMON INC VS BRYAN SHUCK 
 HEARING IN RE:  APPLICATION OF DAN J. GENDREAU TO APPEAR PRO HAC VICE 
*TENTATIVE RULING:* 
 
Pursuant to California Rules of Court Rule 9.40(a), 
 
A person who is not a member of the State Bar of California but who is a member in good standing of 
and eligible to practice before the bar of any United States court or the highest court in any state, 
territory, or insular possession of the United States, and who has been retained to appear in a 
particular cause pending in a court of this state, may in the discretion of such court be permitted 
upon written application to appear as counsel pro hac vice, provided that an active member of the 
State Bar of California is associated as attorney of record. 
 
In allowing admission pro hac vice, the California courts have stated: 
 
It is common practice, and one sustained by general usage in all of the states of this union… to permit 
upon request an attorney holding a license to practice law from one state to appear in the courts of a 
sister state, and there take part in the trial of an action pending in said courts. 
 
Ex parte McCue, 211 Cal. 57, 67, 293 P. 47 (Cal. 1930). Thus, it is well established that if Rule 9.40 is 
complied with, permission to appear pro hac vice should be granted and will be denied only in 
extreme circumstances. See Magee v. Super. Ct., 8 Cal. 3d 949, 952-53 n.1 (1973) (in California, pro 
hac vice applications are routinely granted).  Counsel has complied with Rule 9.40 and thus, this 
unopposed motion is granted. 
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18. 9:00 AM CASE NUMBER:  MSC22-00553 
CASE NAME:  CHRIS PAVANA VS ANM SALES INC 
 HEARING ON DEMURRER TO:  COMPLAINT 
*TENTATIVE RULING:* 
 
Before the Court is Defendants ANM Sales, Inc. dba Elite Motor Cars (“ANM”) and Alex Lowery’s 

(collectively “Defendants”) Demurrer to Plaintiff’s Verified Complaint. For the reasons set forth 

below, Defendants’ demurrer is continued to August 4, 2022 in Department 36.  

Failure to Properly Meet and Confer  

Before filing a demurrer, the “demurring party shall meet and confer in person or by telephone with 

the party who filed the pleading that is subject to the demurrer….” (California Code of Civil Procedure 

(“CCP”) §430.41(a). “The parties shall meet and confer at least five days before the date the 

responsive pleading is due.” (CCP §430.41(a)(2).) The meet and confer “shall” include a discussion of 

the legal support for the Parties’ positions. (CCP §430.41(a)(1).)  

The Verified Complaint was served on March 29, 2022, making any responsive pleading due by April 

28, 2022. (CCP §430.40(a).) As such, the Parties were required to meet and confer by April 23, 2022.  

Defendants’ counsel sent a meet and confer letter to Plaintiff’s counsel on April 25, 2022 – three days 

before a responsive pleading was due. (Timpson Decl., ¶2, Ex. A) This letter, as well as counsel’s 

declaration, makes no mention of even attempting to call Plaintiff’s counsel before sending this letter. 

(Timpson Decl. generally and Ex. A.) Nor does the letter invite a telephone call or in-person discussion, 

as required by CCP §430.41(a). Counsel did not invite Plaintiff to state their position or any authority 

for it, but rather issued only a demand that the “Complaint be dismissed,” and that Plaintiff advise 

Defendants of his “intent to withdraw [the] complaint and/or amend same.”  

The alleged meet and confer is inadequate because it did not satisfy the letter or intention of the 

statute. It is also worth noting that after this deficient attempt to meet and confer, Defendants’ 

demurrer was filed beyond the deadline.  

The Parties are ordered to meet and confer pursuant to CCP §430.41 in-person, on the phone, or by 

video conference no later than Wednesday, July 13, 2022. Defendants must file and serve a 

declaration that shows the attorneys engaged in the required, substantive meet and confer process 

by Friday, July 15, 2022. This declaration shall state if the Parties reached an agreement (in whole or 

in part) on the merits of the demurrer, the substance of those agreements, and whether Plaintiff 

wants to file an amended complaint instead of having the demurrer heard on the merits. If no 

amended complaint is to be filed, Defendants’ reply papers, addressing only those issues that remain, 

shall be filed on or before Friday, July 22, 2022.  

Defendants’ demurrer is continued to August 4, 2022 at 9:00 a.m. in Department 36. 
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19. 9:00 AM CASE NUMBER:  MSN16-1356 
CASE NAME:  CLAYTON VALLEY VS MT. DIABLO 
 *HEARING ON MOTION IN RE:  ATTORNEY'S FEES 
*TENTATIVE RULING:* 
 
Continued by stipulation of counsel to September 1, 2022 at 9:00 a.m. in Department 36. 
 

 

  

    

20. 9:00 AM CASE NUMBER:  N22-0856 
CASE NAME:  PETITION OF: WOODSWORTH PARK ASSOCIATION 
 *HEARING ON MOTION IN RE:  FOR HEARING ON VERIFIED PTN TO REDUCE REQUIRED VOTING 
PERCENTAGE TO AMEND FIRST RESTATED DEC OF CCRS OF WOODSWORTH PARK 
*TENTATIVE RULING:* 
 
Continued by stipulation of counsel to August 11, 2022 at 9:00 a.m. in Department 36. 
 

 

  


